UNITED STATESDISTRICT COURT
DISTRICT OF MINNESOTA

RitaMulcahy, Civ. FleNo. 02-791 (PAM/JGL)
Rantff,
V. MEMORANDUM AND ORDER
Chegtah Leaning LLC and
Michdle LaBrose
Defendants

This métter is before the Court on Rlantiff’s Mation for a Prdiminary Injunction or Temporary
Redraining Order. For the following reasons, the Court grants Plantiff’s Mation for a prdiminary
injunctiont in part and deniesit in part.

BACKGROUND

Haintiff RitaMulcahy isaconsultant in thefidd of project management. She owns RMC Project
Management, Inc. and RMC Publications, Inc. through which she offers test preparation materids and
courses for the Project Management Inditute s Project Management Professond (“PMP’) Exam. In

particular, Mulcahy created the PM P Exam Prep book to help individuals passthe PMP Exam. ThePMP

Examisbasad on abook of industry sandards published by the Project Management Inditute called The

Prgject Management Body of Knowledge (“PMBOK™). According to Mulcahy, the PMBOK isadense

and academic book that is difficult to underdand. In contrast, Mulcahy contendsthat her book isconcise

1 Although Plaintiff’s Motion was captioned as either a motion for a temporary restraining order
or a preliminary injunction, both parties received notice of the Motion and were heard by the Court.
Therefore, the Court will congtrue the Motion as one for a prdiminary injunction. See Fed. R. Civ. P.
65(a).



and essy to underdand. Mulcahy ownsthe copyrightin PMP Exam Prep, whichisnow initsthird edition.

Defendant Cheetah Learning LLC (“Chegtah”) is a Connecticut company thet offers a course
cdled the Cheatah Accderator Course for the PMP Exam. Like Mulcahy’s courses, the Cheetah
Accderator Courseisdesigned to prepare peopleto passthe PMP Exam. Defendant Michelle LaBrosse
is the CEO of Chegtah. She persondly supervised the creation of Cheetah’'s PMP course and course
méateriads

In March 2002, an indructor for RMC Managemett, Inc. learned from a former student about
Cheetah’ sexam preparation course. OnMarch 27, 2002, counsd for Mulcahy wroteto Cheatah natifying

it that Chestah's course maerids infringed on Mulcahy’s copyright in PMP Exam Prep.  In response,

LaBrosse gpparently admitted that the employee who was hired to develop Cheetah’'s PMP course hed
“copied dl of Ritaswork.” (Robiner Aff. §2) LaBrose denies that she made such a Satemett.
(LaBrosseDed. 123) Ingead, she daimsto have sad thet “various components of Chegtah’ smaterids
may havebeen copied. . . fromMulcahy’ sbook.” (1d. 21.) Inany event, LaBrosse attempted to remove
the dlegedly infringing meterid. Mulcahy argues that this atempt has faled and that Chetah's course
materids aredill infringing on her copyright. Accordingly, Mulcahy filed suit againg Chestah and LaBrose
and now seeksaprdiminary injunction preventing Chetah fromusing, sdling, or otherwise didributing any
of the dlegedly infringing materids for the Chestah Accderator Course

Defendants oppose such an injunction, arguing firgt thet this Court lacks persond jurisdiction over
them. Defendantsdternatively arguetha Mulcahy hasnot established alikdihood of successonthemerits
Specificaly, Defendants contend that: (1) Mulcahy does nat have a vaid copyright; (2) even if Mulchay
has a vaid copyright, Defendants have not infringed on that copyright because its socope is extremdy
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limited; and (3) Mulcahy has only provided evidence rdaing to Chestah's February 2002 Candidate
Notetaker materids and thus cannot show that heislikdy to succesd on adamthat any other materids
used in the Cheatah Accderator Courseinfringe on her copyright. Defendants dso argue thet the rdative
bdance of harms in this case militates againg the issuance of an injunction because Mulcahy has not
provided evidencethet she hasor will suffer harm asaresuit of the dleged infringement but Cheetah would
uffer severe economic hardship if aninjunction issues. Findly, Defendants assart thet if the Court grants
aprdiminary injunction, it should narrow the scope of the injunction and force Mulcahy to post abond of
approximately $750,000. DI SCUSSION

A. Personal Jurisdiction

If adefendant challenges afederd court’ sin personam jurisdiction, the plaintiff has the burden of
presenting aprimafacie casethat suchjurisdiction exigs Burlington Indus, Inc. v. Maplesindus., Inc. 97

F.3d 1100, 1102 (8th Cir. 1996); Digi-Td Holdings Inc. v. Proteq Tdecomms (PTE). Ltd., 89 F.3d 519,

522 (8th Cir. 1996). In determining whether plaintiff has made a prima fadie showing of persond
juridiction, the court must view the evidence in the light most favorable to the plaintiff and dl fectud

disputesmust beresolved inthe plaintiff’ sfavor. Digi-Td Haldings, Inc., 89 F.3d at 522; Aero Sys Eng' g,

Inc. v. Opron, Inc.,, 21 F. Supp. 2d 990, 995 (D. Minn. 1998).

A oourt mugt test the reech of its persond jurisdiction by determining firgt if the requirements of the
forum gae slong am datute are met and then by determining if the requirements of federd due process
ae me. Where the rdevant dae long-am datute extends as far as due process dlows, as does

Minnesotd s, the two inquiries are codeterminate. See Minn. Stat. 8 543.19; Dotmar, Inc. v. NiagraFire

Ins. Co., 533 N.W.2d 25, 29 (Minn. 1995) (describing the reach of Minnesota's long-arm datute);
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WesHs, Arnold & Handersonv. Nat'l Med. Wadte, Inc., 65 F.3d 1427, 1431 (8th Cir. 1995).
Federa dueprocessrequiresthat adefendant have* certain minimum contacts” withtheforum date
such that “maintenance of the suit does nat offend traditiond nations of far play and subgtantid judtice”

Int | Shoe Co. v. Washington, 326 U.S. 310, 316 (1945) (quoting Millikenv. Meyer, 311 U.S. 457, 463

(1940)). Asthe Supreme Court hasnoted, thereareno“talismanic”’ formulasto persond jurisdiction. See
Burger King Corp. v. Rudzewicz, 471 U.S. a 462, 485 (1985). Neverthdess, it is clear tha the
defendant’ s “ contacts” with the forum state must nat arise due to mere fortuity, but must arise because of
the defendant’ s“ purposeful avallment” of the privilege of conducting activitiesinthedate. Seeld. at 475;

Hanson v. Denkla, 357 U.S. 235, 253 (1958); Digi-Td Haldings, Inc., 89 F.3d at 522. In other words,

the defendant’ s conduct and connection with the forum state must be such that the defendant should

reasonably anticipatebeing hded into court there. World-WideV olkswagen Corp. v. Woodson, 444 U.S.

286, 297 (1980).

Courts may assat ether generd or specific jurisdiction over defendants. Generd persond
juridiction is present whenever a defendant’s contacts with the forum date are o “continuous and
sydemdic’ that it may be sued in the forum over any controversy, whether or not the cause of action has

any rdationship to the defendant’ s adtivitieswithin the State. HelicopterasNaciondesde Columbia, SA.

v. Hal, 466 U.S. 408, 416 (1984). This dandard is met for citizens of the forum date; for others, the

dandard is exacting and difficult to mest. SeeNichdsv. G. D. Searle& Co., 991 F.2d 1195, 1200 (4th

Cir. 1993) (noting that generd juridiction is fdling into growing difavor as the dodtrine of pedific
jurisdictionbroadens). Sngular or isolated activitiesin agate are not sufficient for generd jurisdiction, nor
does continuous activity of some sort necessaxily satify therequirement. 1d. at 1199; see Int'l Shoe, 326
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U.S a 317-18. The contacts must be subgtantial. See Nichals, 991 F.2d a 1999 (quoting Int'l Shoe,

326 U.S. at 318)). Spedfic jurisdiction, ontheother hand, isgppropriateif adefendant purposdly directed
adtivitiesa resdents of the forum and the litigation results from “dleged injuries that ‘arise out of or rae

to’ thoseattivities” Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472-73 (1985) (citing Helicopteros,

466 U.S. at 414).

Inthiscase, Mulcahy arguesthat the Court has both generd and specific persond jurisdiction over
Defendants because Cheetah has asubgtantia number of contactswith Minnesotathéet relaeto thedams
aisue Spedficdly, Mulcahy aversthat Cheatah advertised, until very recently, thet it maintained an office
inMinnesots; lisgsMinnesotaas one of thelocationswhere the Chestah Accderator Courseisoffered and
planned to teach a course in Minnegpolis on May 13-17, 2002; employs a Minnesota resident as one of
its indructors, and actively and regularly recruits Minnesota residents for its course through internet
advertisng and maintenance of an interactive webste

Likewise, Mulcahy contends that LaBrosse has a number of contacts with Minnesota that are
dosdy connected to the copyright infringement dleged in this case. In particular, Mulcahy highlights the
fact thet LaBrosse parsondly cameto Minnesotato promote herself asan expert onthe subject of project
management. In February 2002, LaBrasse spoke to the Minnesota Project Manegement Inditute. The
advertisament for this gpeaech featured Cheetah Learning' slogo and website informetion.

Viewingtheevidenceand Mulcahy’ sfactud satementsinthelight most favorableto her, the Court
finds thet specific persond jurisdiction exigsin thiscase The fact that Chetah solicited, both through
LaBrose' s peech and over the internet, Minnesota resdents to participete in the Cheetah Accderator

Courseispersuagve. Additiondly, dthough Cheetah ultimatdly decided not to offer acoursein May 2002
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in Minnegpalis, Mulcahy has provided evidence that Cheetah planned and advertised such a course
Because the copyright infringement a issue arises from or is directly rdated to the materids utilized inthe
Cheetah Accdeator Course, the Court finds thet, for the purposes of Mulcahy’s current Mation,
Defendants are subject to the specific persond jurisdiction of the Court.

B. Preliminary Injunction

A temporary restraining order or preliminary injunction may begranted only if themoving party can
demondrate: (1) alikdihood of success on the merits; (2) thet the movant will suffer irreparable harm
absent therestraining order; (3) thet the baance of harmsfavorsthe movant; and (4) thet the publicinterest

favorsthe movant. Dataphase Sys., Inc. v. C L Sys, Inc,, 640 F.2d 109, 113 (8th Cir. 1981). “None

of thesefactorsby itsdf isdeterminaive: rether, in each casethefour factorsmust be bdanced to determine

whether they tilt toward or away from granting a prdiminary injunction.” West Pub. Co. v. Mead Data

Centt., Inc., 799 F.2d 1219, 1222 (8th Cir. 1986).

It iswell-established that, dthough no Sngle factor is determinative, the likelihood of success on

the merits predominates in a copyright infringement case. Taylor Corp. v. Four Seasons GredtingsLLC,

171 F. Supp. 2d 970, 972 (D. Minn. 2001). I the movant can establish alikelihood of success on the
merits, irreparable harm is presumed. 1d. (ating West Pub. Co., 799 F.2d at 1222).
1. Likelihood of Successon the Merits
“To preval on a copyright infringement daim, a plantiff mugt prove: (1) ownership of avdid
copyright, and (2) copying of its copyrighted work by defendant.” Taylor, 171 F. Supp. 2d at 972 (citing

Moore v. Columbia Fictures Indus,, Inc., 972 F.2d 939, 941 (8th Cir. 1992)). A plaintiff is deamed to

own avdid copyright if he or she can show that the materid is origind, the materid can be copyrighted,

6



and dl the gatutory formdities have been complied with. 1d. (citations omitted). A certificate of
regidration condtitutes prima facie evidence of the vdidity and ownership of a copyright. Id. (ctations
omitted). Copying is established ether “by direct evidence of copying or by drcumdantia evidence
establishing that the defendant had access to the copyrighted work and thet thereisasubgtantid smilarity

between the two works at issue”  United Statesv. Washington Mint, LLC, 115 F. Supp. 2d 1089, 1098

(D. Minn. 2000).

a Ownership of aVdid Copyright

It isundigouted that Mulcahy hasacertificate of regidration for dl three editionsof her PMP Exam
Prep. Accordingly, sheisentitled to arebuttable presumption thet the copyright isvaid and owned by her.
See Jand RusHll Designs Inc. v. Menddson & Assocs., Inc, 114 F. Supp. 2d 856, 863 (D. Minn. 2000)
(atations omitted). Defendants, however, argue thet the presumption should not hold in this case because

Mulcahy' sPMP Exam Prep is a derivative of the PMBOK but was not registered as a derivative work.

See Gracen v. Bradford Exchange, 698 F.2d 300, 302 (7th Cir. 1983) (stating thet the creator of a

derivative work is not entitled to copyright protection where she lacked authority to creste a derivaive

work); Pamfiloff v. Giant Records, Inc., 794 F. Supp. 933, 938 (N.D. Cd. 1992) (same). Mulcahy’s

falure to demondrae that she had authorization to cregte a derivative work, Defendants contend,
undermines her daim to avdid copyright.
Defendants shrewd attempt to reverse the presumption cregted by a certificate of regidration is

unavaling. Frg, the mere dlegation that the PMP Exam Prep is a derivative work, ganding done, is

insuffident to shift the burden of proving the vaidity of the copyright back to Mulcahy. Evenif Mulcahy's
book isaderivaivework, inlight of the catificate of regidration, itisnot Mulcahy’ sburdento demondrate
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thet shehed authorization to creste such aderivativework. Rether, Defendantsmust demondiratethat such
authorization is misang.  Although Defendants may be able to adduce sufficient evidence that the PMP
Exam Prep is a derivative basad on the PMBOK and thet Mulcahy waas not authorized to creste such a
derivaive, they have nat done S0 a thisstage. Therefore, the Court finds thet, for the purposes of this

Mation, Mulcahy is presumed to have ownership of avaid copyright for the PMP Exam Prep.

b.  Copying

This is a somewhat unusud case because Mulcahy contends that there is direct evidence of
copying. According to Mulcahy’ scounsd, LaBrosse admitted thet the person hired to crestethe meterids
for the Cheatah Accderator Course had copied Mulcahy’s work.  Although LaBrosse denies that she
mede uch a satement, she admitsthat she said that Cheatah' s course materids “may have been copied
... fromMulcahy’sbook.” (LaBrosseDed. 121.) For the purposesof thisMation, the Court findsthet
such a satement suffidently esteblishes thet Mulcahy is likdly to sucoeed on her daim thet Defendants
copied her work.

Evenif Mulcahy cannot establish direct evidence of copying, however, itislikdy thet she can show
crcumdantia evidence of copying. Asprevioudy noted, in order to prove copying through crcumdantid

evidence, Mulcahy must show that: (1) Defendants hed access to the PMP_Exam Prep; and (2) the

dlegadly infringing meteridsare ubstantialy smilar, both inidess and expresson, to thePM P Exam Prep.

Tayior, 171 F. Supp. 2d a 974. To determineif subgtantid amilarity exigts the Court mugt firgt andlyze

the objective smilarity of thegenerd idessinthetwoworks. 1d. a 975 (citing Hatmenv. Halmark Cards,

Inc., 833 F.2d 117, 120 (8th Cir. 1987). If thereis objective smilarity between the generd idess of the

two works then the Court must andyze the works intringcaly to determine whether there is smilarity of
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expresson. Taylor, 171 F. Supp. 2d a& 975. Similarity of expresson is evauated according to the
response of the ordinary, reasonable person to the two works. Id. In other words, the Court must
ascartain whether areasonable person would find thet *the accused work has cgptured the “tota concept

and fed’ of the copyrighted work.” Animd Fair, Inc. v. AMFESCO Indus., Inc., 620 F. Supp. 175, 188

(D. Minn. 1985) (citations omitted).

In this case, Defendants concede that they had access to the PMP Exam Prep. The centrd

question, then, iswhether Cheeta’ sdlegedly infringing materidsare subdtantialy Smilar tothePMP Exam

Prep. Mulcahy contendsthat the Cheetah Candidate Notetaker is extrindcaly Smilar to Mulcahy’ sSPMP

Exam Prep. AsMulcahy points out, both books are training materids for the same project management
exam and are handed out in conjunction with a live training course; both use a combinaion of text,
examples, and charts to rday information; and bath follow the generd gtructure of the PMBOK.
Defendants urgethe Court tofind thet these extringc Smilaritieswould exist between any materiasthet are
designed to prepareindividudsfor the PMP Exam. Accordingly, Defendantscontend thet thesesmilarities
cannat buttress Mulcahy' s daim that there is drcumdantial evidence of copying.

Defendants argument is untenable. The extringc andyss focuses only on the generd idea or
character of the two worksin question. To this end, courts may congder “criteria uch as the type of
artwork involved, the materidsinvolved, the subject matter and the setting for the subject.” Taylar, 171
F. Supp. 2d at 975. In Taylar, for indance, the court found thet the defendant’ s greeting cards shered
commonthemes, techniques, and conceptswith the plantiff’ sgregting cards. Thefact thet theseamilarities
are common throughout the gregting card indudtry did not undermine the fact that the cardsa issueinthe

caseweaeextringcdly amilar. Inthiscase, theworks at issue serve the same generd function through the
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sare generd meansand rdadetothesamesubject. They are therefore, extrindcaly smilar. Itisirrdevant
that other hypathetic preparation meterids for the PMP Exam might dso be extrindcdly smilar to the
materidsa isueinthiscae

Smilaly, the Court finds that it is likely that Mulcahy can show thet the Chegteh Candidate

Notetaker and thePMP Exam Prep areintringcaly smilar. Based ontheevidence presented tothe Court,

it is likely that a reasonable observer would recognize subgtantia smilarities between the two works

Indeed, it gppearsthat thereare entire sections of thePMIP Exam Prep thet areidenticd or nearly identical

to sections of the Candidate Notetaker. Although there are dso differences between the works, it is

axiomdic thet “ complete identity is not required” to demondrate subgtantid Smilarity. 1d. at 976.
Defendants contend, however, that even if Mulcahy can show that the works are subgtantidly

amilar, these Imilarities cannat be found to violate Mulcahy’ s copyright. Defendants arguethat “[under

the merger doctrine, courtswill not protect acopyrighted work frominfringement if theideaunderlying the

copyrighted work can be expressad in only oneway.” EtsHokin v. Skyy Spirits, Inc., 225 F.3d 1068,

1082 (9th Cir. 2000). Likewise “[u]nder the scenes a faire doctrine, copyright protection may be
precluded wherethework containsfestureswhich areindispensableor sandard for suchawork.” Taylor,

717 F. Supp. 2d & 973. According to Defendants, the Smilarities between the Candidate Notetaker and

the PM P Exam Prep reflect the expressoninherent in any atempt to summarizethe PMBOK and prepare

individuds for the PMP Exam. To support this daim, Defendants compare a few examples from the

Candidate Notetaker and the PMP Exam Prep with the PMBOK and notethat dl three use many of the

same words and expressions.
At this sage of the litigation, the Court disagrees with Defendants. The crux of Defendants
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agumat isthat “copyright protection may be denied where the idealisinsgparably tied to the expresson
of that idea” 1d. Here, Defendants have not provided sufficient evidence or argument thet the particular
idess contained in the PMBOK  and needed to pass the PMP Exam can only be expressed in one, or a
very limited number, of ways. To the contrary, based on the evidence provided, the Court doubts thet it
is necessary to use precisdy the same language, in the same order, to expressthese idess.

Thus thereis a subgtantia likelihood that Mulcahy can succead on her daim that the Cheetah

Candidate Notetaker isinfringing onher copyright. Accordingly, asprevioudy mentioned, irreparableharm

to Mulcahy is presumed. Because Mulcahy has provided no evidence rdding to the dleged infringement
of other materids used by Cheetah, however, the Court will nat, & this time, address the likelihood thet
she may succeed on an infringement daim rdaing to these materids
2. Balance of Harmsand Public I nterest
Gengrdly, the baance of harmsiis “regarded as inggnificant in a copyright infringement action.”

Taylor, 171 F. Supp. 2d a 977 (dting E.F. Johnson Co. v. Uniden Corp. of Am., 623 F. Supp. 1485,

1491 (D. Minn. 1985)). “A willful infringer which seeksto profit by copying others cregtiveideas should

not be heerd to complain thet itsinterest will be disurbed by an injunction.” E.F. Johnson Co., 623 F.

Supp. a 1504. Although the Court recognizes that Cheatah will suffer some inconvenience and possble

mondary loss as areault of enjoining it from using the Candidate Noteteker, thisharmis not subgtantia

enough to outweigh the harm thet Mulcahy has presumptively suffered.

Fndly, “[iltisvirtudly axiometic thet the publicinterest [ig] only . . . served by upholding copyright
protections and, correspondingly, preventing the misgppropriation of the skills, cretive energies, and
resources which are invested in the protected work.” E.F. Johnson, 623 F. Supp. & 1491. Accordingly,
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the Court finds that dl of the Dataphase factars tip in favor of granting Mulcahy’'s Mation insofer as it

gopliesto the Cheetah Candidate Notetaker.

CONCLUSION

The Court isaware that both parties have busness exigencies that demand swift resolution of this
disoute. Accordingly, the Court encouragesthe partiesto attempt to settle thismatter assoon aspossible,
whether through informa means or through the offices of the Magidrate Judge. At this Stage of the
litigation, however, the Court finds that, based on the limited evidence before it, Mulcahy is likely to
succeed on the merits of her copyright infringement dam insofar as theat daim rdates to Cheatah's

Candidate Notetaker. TheCourt dsofindsthet dl of therequistefactorstipinfavor of grantingMulcahy’s

Mation to the extent thet it rlates to the Candidate Notetaker. Although Mulcahy’s examples of

infringement are taken from the February 2002 verson of theCandidate Notetaker, the Court isenjoining

Defendants from usng, publidy digolaying, sdling, or otherwise digtributing any verson or parts of the

Candidate Notetaker.

Accordingly, for the foregoing reasons, and upon dl of thefiles, records, and proceedings herein,

IT ISHEREBY ORDERED that Pantiff’ sMation (Clerk Doc. No. 2) isGRANTED in part and
DENIED in part asfolows

a Defendants are enjoined and restrained from using, publidy displaying, sdling, or

otherwisedidributing any verson or partsof the Cheetah CandideteNotetaker for

90 days fallowing the date of this Order;
b. The Court does nat enjoin, & thistime, the use of any other materidsusad in the

Cheetah Accderator Course; and
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C. Pursuant to Fed. R. Civ. P. 65, Plantiff shal post a bond in the amount of
$10,000 to securethis Prddiminary Injunction. Inlieu of abond, Flantiff may post

cash or its equivdent with the Clerk of Court.

Daed: May 10, 2002

Paul A. Magnuson
United States Didrict Court Judge
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